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olo

Decision 4, 11256 D. J#é

Decided - W@;j ,?cfj 1747

oOo
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at the Site of the Proposed Appropriation on COetober 9, 1946.
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_‘ .  El Dorado National Forest _ Bdwin F. Smith
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Ernest X, Richardson - | Ernest K. Richardson
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Engineeyr.
OPINION

GENERAL DESCRIPTION OF PROJECT

Application 11256 was filed with the Division of Water Resources on
Jamuary 10, 1946, by the El Dorado National Forest for a permit to appropriate

. 40,000 gallons per day to be diverted from Tamarsck Flat Creek thrdugﬁoﬁt the

*
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year at a point within the N3 of sgg.of Section 9, Te 11 Ne, Ro 17 Ba, M.
D. Bs & M. for domestic, recréational and fire proteétion purposes at a
Seventh Day Adventist Church Cemp within the SWi of SE} end SF: of SiEof
‘Section 9, T. 11 N., R. 17 E., M. D, B. & M. Of the 40,000 gallons per
day, applicant groposes to use 20,000 gallons per day for domestic and
recreational pﬁrposes and'ao,ooo gallons per day for fire protection.
| PROTEST |

In a joint pxotasf.filed by Williéﬁ.Dreher, Vernon D. Sprock and
Brnest K, Richérdson; thesé protestants claim riparian rights to the waters
of Tamarack Flat'cfeek and also rights based onM“possible prior*applicatibn,
'priofradverSe user and prescriptive right."..They claim that their present
use 1# approiimately_?,ooo gallons per day which amount will be increased
to 82,000 gallons per day when their plans for subdivision and resort purﬁoses
have been developed. They allege in effect that there 1s insufficient water
i§:Thmarack Creek to satisfy the needs of the applicant and the use immsd—
1a;ely contemplated by the protestants. Thej.state that at the present tims.
the floﬁ in the creek in July decreases to ons half of the spring flcw, 1in
the early part of September the flcw is reduced to 16% of its normal flow
and In the middle of Septamber the lower portion of the creek becomes
entirely drv. | |

Field Investigation

Stipulations to an Informal hearing under Regulation 737{bl of the Rules
- and Regulations of the Division of Water Resources having been entered into
by both the applicant and the protestants and these stipulétions having
been_approvad by the State_Eﬁgineer, an investigation was conducted at the
site of the proposed approprimtion on October 9,.1946, by an éngineer of

the Division, at Which representatives of the applicant and protestants
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: . were present.

In arriving at a decision, reliance is placed on the following:

Records Relied Upon in Arriving at a Decision

Application 11256, entire file

Application 11264, enfire file

Gxeneral Discussion

.According to the report of the engineer who conducted the investi-
'@.tiun of the proposed appropriation, the flow of Tamarack Flat Creek at
applicani:'s proposed point of diversion on October 9, 1946, was approximately
81,000 gallons per day and is fairly well sustainsd during the sumﬁer. monfhs
' being run-off from the upper watershed. On the same date, the £low at pro-
testants' intake about one—~quarter mile downstream was estimated as being

- . _ _ gpproximately 97,000 gallons per day. .Beimeen the proposed point of &iver-
sion and .protestants' intake there are three tributaries which were each
contributing epproximately 16,000 gallons per day at the +ime of the imvesti
gatipﬁ. These tributaries, however, drain lower levels of the wat_efshe_d and -
‘are not dependable sources of supply during the summer months. According. to
the Forest Service the flow of Tamarack B‘lat.Creek Just above prote-sfants'
intake was approzimately 98,000 gallons per day on October 22, 1945, and 65,000
.sallons per day just below the mfake. The year 1945 was considered locally
as a year of normal : mumoff. |

Although no actual measurements of the amounts of water used by the
ﬁrotaétants were made, it was estimeted that the present néeas of the Pro-
testants should ot ez_ceed 3,800 gallons per day. .

The nortﬁeast quarter of Section 16 is divided by the South Fork of

. | Americen River to vhich Tamarack Flat Creek is tributary. The northerly
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portioh is owned by protestants Sprock and Richardson who propese to build-_

and operate a sumner résorﬁ including a hotel, 21 cabins and a swimming
pool apd to subdivide and sell building sites. In fact the hotel is asbout
one-half constructed and they expect %o have if in operation in 1947. Con-
- struction on thé remainder of their project is to be pushed as fast as
buildingimaterial.can be procured. These protestanta havg Application |
11264 befofs the Division seeking an appropriation of 0.05 cubic.feet per:
sscond (32,500 gallops per day) and 1 acre :dot per annum for domestic,
iecreational and fire-prbfection pUrposed. Ths southerly portion is owned
.by protestant Dreher who has sold about 40 summer home sites and expects
to sell ébout.lzo mnre.“ Six sumer homes have been completed and three
ﬁore-ara in the process df construction since thg property ias subdivided
in 1930."

Should both the Sprock-Richardson and Dreher projects be carried to
ecmpletion, their ultimate requirements may be épprox;mately 59,000 gallons.
pa; day. Profestants believe that the requirements will be 82,000 gallons
per day within 10 years. The Foresf Service predicts that its own use will
be completed within five years. |

With reference to protestants' claim that their entire property is
riparisn to Tamarack Flat Creek, it appears from the report of the engiﬁeér
who investigated the development that a considerable portion of the proﬁerty
1ies outside of the watershed of Tamarack Flat Creek. The protestants c¢laim
that'riparian rights have been reserved to the parcels and lots which have
been s0ld bﬁf the Porest Service claims otherwise. Sufriée it to say that
at least a portion of protestants' property is riparian to Tamarack Flak |

Creek and the amount which they can presently c¢laim cannot exceed the
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present use ‘on the riparian lands which amount is apparently less than

4000 gallons per day.

The issue presented is betwsen lower riparian claimants who
eommenced use somg'25 years ago and are rapidly expanding their uszs and
the Forest Service which is seeking to appropriate water for use on

.1ands sbove. As Application 11264 of Vernon D. Sprock and Ernest X,
Richardson is subsequent to Application 11256 of the Foresit Service,_if
cannol be claimed as a basis of right against the approval of thé earlier
application, nor is there any merit in protesiants' claim of prescfiptién
and adverse user as against an upstream appropriator.

Riparian use which iz prospective only cannct be urged a2 a basis
upon whieh to deny the approval of an application and until such a time as.
the protestants have use for additional water and can actuslly apply it to

_benéficial use, the law provides that the water may be appropriated b§
?thers.

c During a season of normal runoff there is unappfopriated water in

Tamaraclk Flﬁt Creek in sufficient quantitiea to justify the approval of

Application 11256 and thewefore this -ap_'élication should be approved .sub-'

‘ject to the usual terms and conditioms.

CRDER

- Application 11256 for a permit to appropriate water haviﬁgvbeen'
filed with the Division of Wa#er Resources as above stated, a protestf
having been filed, a fisld investigation having been made, a stigulated'
hearing hﬁving béen he;d:in accordance with Section 733(b) of the Ruies
and Regulations of the Divigion of Water Resourées and the Division of

Water Resources now being fully informed in the premises:




.' S . T IS HEREBY ORDERED that Application 11256 be approved and that
a permit be granted to the applicant subject to such of the usual

terms and conditions as may be appropriate,

WITHESS my hand and the seal of the Denartment of Public Works

of the State of California this 23th _day of Februsys 1947.

v~

Edward Hyatt, State Engineer




